Limiting Employer Risk If Calif. Case Upends Time Rounding
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Employers in California have long used rounding policies, i.e., the practice of
adjusting employees' time clock punches up or down to the nearest
predetermined increment, and California Courts of Appeal have long held that
such neutral rounding policies are lawful. However, a case pending before the
California Supreme Court may alter the landscape, as the court has undermined
the reasoning behind those Courts of Appeal holdings in recent years.

In Camp v. Home Depot USA Inc., which is now before the Supreme Court, the
Court of Appeal for the Sixth District held in 2022 that just because a rounding Jacqueline Crispino
policy is neutraldoes not mean that it necessarily complies with the requirement

to compensate employees for all time worked.[1]

The Court of Appeal invited the California Supreme Court to review the validity of neutral time rounding
policies, and the court granted review in 2023.[2] The case is now fully briefed, and the Supreme Court is
currently in the process of setting oral argument.

The Supreme Court's observations in recent decisions suggest that it will reevaluate the permissibility of
neutral rounding policies. The court's recent refusal to permit rounding meal break time clock punches, as
well as its refusal to permit even smallamounts of working time to go uncompensated, suggest that the court
may tighten the rules for — or even eliminate the use of — time clock rounding.

Such a decision is likely to have a significant impact, and employers should consider whether to take
preemptive steps to guard against large potential liability.

See's Candy Shops Inc. v. Superior Court: Neutral Rounding Policy

The generalrule permitting rounding was initially set forth in See's Candy Shops Inc. v. Superior Court of San
Diego County in 2012, in which the California Court of Appeal for the Fourth District held that an employer
may round an employee's time to the nearest tenth of an hour, so long as the rounding policy is "fair and
neutralonits face" and, quotingTitle 29 of the Code of Federal Regulations, Section 785.48, is used "in such
a mannerthatitwill notresult, over a period of time, in failure to compensate the employees properly for all
the time they have actually worked."[3]

After See's Candy, other California Courts of Appeal agreed that neutral time rounding policies were lawful.
Forinstance, in 2018, the Court of Appeal for the Second District determined in AHMC Healthcare Inc. v.
Superior Court of Los Angeles County that an employer's policy of rounding up or down to the nearest quarter
hour was lawful.[4]

Thus, following See's Candy, a clear rule seemed to have emerged giving employers permissionto round time
clock punches, a rule that Camp now calls into question.
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Troester v. Starbucks Corp.: Compensating Employees for Small Amounts of Time

Although the California Supreme Court has notyet reviewed the rounding rule established by See's Candy, its
decisions on related issues may affect that rule.

In the California Supreme Court's 2018 decisionin Troesterv. Starbucks Corp., the employer had a policy that
resulted in employees working off the clock for several minutes each shift.[5] Rejecting the federal de minimis
time rule, the court held that the relevant wage order and California statutes did not allow employers to
require their employees "to routinely work for minutes off-the-clock without compensation."[6] It also
surmised that "technological advances may help with tracking small amounts of time."[7]

In Camp, the Court of Appealrelied on Troester's holding and comments on technological advances to
conclude that just because an employer has rounded neutrally does not necessarily mean that it has met its
obligation to pay employees for all time worked.

Donohue v. AMN Services LLC: Prohibiting Rounding of Meal Break Punch Times

In Donohue v. AMN Services LLC in 2021, the Supreme Court held that employers could not round the time
that employees clocked in or out for meal breaks, holding that rounding could "amount to a significant
infringement on an employee's right to a 30-minute meal period."[8]

Although it did not weigh in on the See's Candy rule, it did note that rounding did not serve efficiency goals
when the employer used a timekeeping system that tracked unrounded time clock punches and then the
employer had to take the extra step of rounding. The court further noted that "[a]s technology continues to
evolve, the practical advantages of rounding policies may diminish further."[9]

In Camp, the Court of Appeal relied on Donohue to question whether, and under what circumstances, the
Supreme Court would tolerate rounding at the start and end of the workday.

How the 2022 Camp Decision Casts Doubt on the See's Candy Rounding Rule

The Court of Appeal's 2022 decision in Camp reasoned that Troester and Donohue stood for the general
principles that courts must be wary of permitting employers to avoid paying employees for even small
amounts of time, and that rounding may no longer be justified for efficiency reasons when electronic systems
are tracking time to the minute.

In Camp, Home Depot had a policy of rounding time clock punches to the nearest quarter hour, even though
its timekeeping system tracked the exact punch times.[10] Although the trial court had granted summary
judgment in Home Depot's favor based on See's Candy, the Court of Appeal reversed.[11]

The court noted that the record showed that even though the rounding program was purportedly neutral,
some employees would, in fact, be underpaid, even if others were overpaid. For example, the plaintiff lost

over seven hours worth of compensation during the class period due to the rounding policy.[12]

It nextconcluded that there was no language in the Labor Code or wage order that authorized rounding that



resulted in some employees' underpayment when "the employer can capture and has captured the
employee's worktime in minute increments."[13]

Finally, it determined that the Supreme Courtin Troester and Donohue had called into question the efficiency
of rounding policies given recent technological advances.[14]

Ultimately, quoting Donohue, the Court of Appealin Camp invited the Supreme Court to "decide[] the validity
of the rounding standard articulated in See's Candy."[15]

How the Court Might Rule and Employer Considerations

Based on the Supreme Court's reasoning in Troester and Donohue, the Supreme Court may hold that
roundingis not permissible at all, extending the same type of blanket prohibition issued with respect to meal
period rounding in Donohue. If so, employers that do not currently track their employees' time precisely
would have to adopt timekeeping systems that allow them to do so.

Alternatively, the Supreme Court mightissue a more nuanced holding. For example, it could forbid rounding
only when employers are already capturing exact punch times and cannot show some factual need for
rounding.

The Supreme Court may also affirm See's Candy, but with certain guardrails. Notably, See's Candy involved
rounding to the nearest 6-minute increment, while Camp was to the nearest 15-minute increment. As such,
the Supreme Court might draw a line beyond which rounding creates the risk of too significant an
underpayment, and employers would need to adjust their policies accordingly.

Further, claims forunpaid wages canreach back four years in California, and the several years since Camp
came out have created uncertainty foremployers.[16] One course of action that employers might consider is
to stop rounding now: If the policy is neutral in any event, and if technology has eliminated the need for
rounding, employers might decide to just stop the practice.

Another course of action is for employers to reevaluate their rounding policies in light of these recent
developments in the law and the pending Camp decision. Employers might consider whether their
timekeeping program should round to a smaller increment, and could determine whether their policy, like
Home Depot's, tracks employees' time to the exact minute before rounding. Employers could then consider
whether they want to modify their policies.

The stakes are large for large employers. In Camp, for instance, approximately 1.8 million shifts resulted in
lost time for employees.[17] Assuming, hypothetically, that the average underpayment was $5 per shift, this
suggests damages of $9 million, not including derivative claims for things like Private Attorneys General Act
penalties under Labor Code Section 2699, wage statement penalties under Labor Code Section 226 and
waiting time penalties under Labor Code Section 203.

Conclusion

It is critical to follow this case because the Supreme Court's ruling in Camp will guide all employers that



currently use time rounding by clearing up uncertainty about when and how rounding may be used. The
stakes foremployers are potentially enormous, and they may need to react quickly and strategically to avoid
large-scale liability.
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